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NOT LEGAL ADVICE
I am not allowed to give legal advice in this book and you should not
take the information in the book as legal advice. The law requires that
clients and lawyers form an attorney-client relationship before legal
advice is given. No attorney-client relationship has been formed in
your receiving and reading this book. It is intended to be informative
and to provide a basic understanding of your rights. If you hire my
firm to represent you or a member of your family on a case, I will fully
explain to you your legal rights under Florida law and assist you in
pursuing your claim. If you have already hired a lawyer before
reading this book, you should contact your lawyer with specific
questions about your rights.
Many cases resulting from serious injuries to children involve complex
legal issues or questions, and the outcome may be heavily, if not
completely, influenced by the individual facts of the case. Slight
differences in the facts of two cases may result in entirely different
outcomes. Therefore, for specific legal advice, it is advisable to
consult with an attorney who has experience representing the interests
of children in injury claims. If you wish to consult with Mr. Dodson
about a specific case, his contact information may be found at the back
of the book.
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INTRODUCTION
As a Florida personal injury attorney, I have represented more than a
thousand seriously injured clients from young children to senior
citizens. As a parent, and now a grandparent, I am aware that every
parent’s biggest fear is their child being sick, injured or harmed by
someone else. I have found parents are often overwhelmed with
questions, not knowing where to turn or what to do first after an injury
to their child. Virtually none of them are prepared to deal with the
issues they will face when the unexpected happens. Some of the
information you will find in this book may be provided by a lawyer,
only after they are retained by the family. Much of it would probably
never be provided. I believe parents should have this information to
review in the comfort of their own home before they make a decision
to walk into a lawyer's office or, even accept a call from the claims
adjuster calling on behalf of the party responsible for the injury or
death of their child. Many parents who go through the experience of
dealing with an insurance company defending someone who caused
the accident, are shocked and saddened to realize how aggressively
insurance companies work to deny or minimize payment of the
damages.
I wrote this book for two reasons: First, to create awareness about the
most common injuries and accidents involving children so parents and
family members can take appropriate precautions to avoid them.
Secondly, to offer some knowledge and comfort to those parents who
find themselves in the awful position of having a child who has been
seriously injured due to someone's negligence or carelessness. I hope
you find this book to be a valuable resource.
James W. Dodson
July 2010
5
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CHAPTER 1

INJURIES TO CHILDREN IN CAR AND
MOTOR VEHICLE ACCIDENTS
Children lead active lives and are always on the go. There’s school,
family, friends, extracurricular activities such as soccer or choir
practice…it seems there’s always something going on or to get to! As
a result, they’re often chauffeured from one place to another.
Unfortunately, sometimes roads and highways aren’t the safest place
to be. In fact, motor vehicle accidents are the leading cause of
injuries to children. According to the National Center for Statistics
and Analysis, almost 250,000 children every year are hurt in motor
vehicle accidents. That’s almost 700 daily. Sometimes these
accidents can be fatal; almost 2,000 children die each year. For
youngsters between the ages of 2 and 14, motor vehicles accidents are
the leading cause of death.
Motor vehicle accidents can forever change lives. They are the
leading cause of acquired disabilities, such as brain injury or paralysis,
for children nationwide. A common element of these traffic accidents
is intoxication. Almost 20% of boys and girls who lose their lives in
car wrecks are killed by a driver who is under the influence. Quite
7

often…it’s their own driver. Approximately 50% of these children
perish in a vehicle operated by an intoxicated driver.
For decades, the importance of seatbelts has been declared. It’s still
true today. The failure of a child to wear a seatbelt or to use a child
restraint safety device is a contributing factor in more than one-half of
the accidents in which a child dies.
An unrestrained child is a
potential safety threat. They can be a distraction to the driver and are
at a significant risk for sustaining a devastating injury or worse…loss
of life.
The failure to properly use a child restraint safety device places the
child at risk. A study conducted by the National Highway Traffic
Safety Administration found 72% of 3,500 observed child restraint
systems were being used improperly, resulting in a substantial increase
in the risk of injury to the child. As one might expect, when the device
was used properly, the results were better. The NHTSA estimates a
properly installed and used child safety seat reduces the risk of a
child’s death by over 70% for infants, and by almost 55% for
youngsters between the ages of 1 and 4.
Laws are written with the safety of children in mind. Florida law
provides the following safety requirements:
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•

Children under the age of 5 years are required to be properly
restrained, regardless of where they are seated in a vehicle.

•

Children ages 1 through 3 must be protected with a federallyapproved child restraint seat or a vehicle manufacturer’s
integrated child safety seat.

•

Children ages 4 and 5 must be placed in a federally-approved
child restraint seat or an integrated child safety seat. Children
in this age group may also wear a seatbelt if it is fitted
properly. A booster seat should be used to insure the child is
appropriately secured, and is recommended for a child 4’9” and

under, and 40 to 80 pounds. It is crucial the lap and shoulder
belts fit properly.
Additional safety guidelines include the following:
•

Until an infant reaches the age of 1 and a weight of at least 20
pounds, they must be restrained in a rear-facing safety restraint
seat, in a semi-upright position at an angle of no more than 45
degrees.

•

Older children who are riding forward-facing should always sit
upright.

•

Children should never be placed in a child safety seat in the
front of a vehicle equipped with airbags. The back seat should
always be used.

•

A child should not be moved prematurely from a child safety
seat to an adult seat, and should not be allowed to sit in the
front seat too soon.

In Florida, a seatbelt is required for all children under the age of 18
who are riding in a car, pickup truck, van or SUV. It doesn’t matter
where they are sitting in the vehicle. Who is responsible for ensuring
this happens? The driver. A driver can be fined $60 and have 3 points
assessed against their driver’s license if they are in violation of the
child restraint law.
Interestingly, children are not required to wear safety belts while
riding in a school bus. The NHTSA has determined children are
adequately secure because school buses already have “built-in
protection.” This is based on the special construction and size of the
bus seats. However, children are still at serious risk if a bus is
involved in a crash at a speed of 35 mph or greater. There are some
precautions that can be taken to enhance the safety of your child while
being transported by a school bus:
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•

If the bus is not equipped with safety belts, advise your child to
ride in the front of the bus.

•

Instruct your child they should never stand up while the bus is
in motion.

•

There is a lower risk of injury when two children are riding on
a bench seat instead of three.
COMMON INJURIES

Unrestrained passengers are four times more likely to die during a car
crash. Unrestrained passengers are far more likely to injure restrained
passengers during a crash, by becoming a projectile within the car.
Spinal cord injury, whiplash, seat belt syndrome and closed head
injury are common. Studies support that unrestrained child passengers
sustained more serious injury than restrained children. Unrestrained
child passengers tend to sustain injury to the head, neck, face, chest
and extremities with complex injury patterns. Improperly restrained
child passengers, especially in the 4 to 9 year-old group, tend to
sustain abdominal and extremity injuries, including ruptured stomach,
lacerated or ruptured spleen, and ruptured or contusion of the bowels.
Whiplash injuries are of special concern because children, by virtue of
smaller necks and larger heads in proportion to their bodies, are at risk
for sustaining these injuries.
Younger children may not be
developmentally able to express or verbalize accurately how they feel
and where they hurt. Whiplash injuries can cause attention, mood and
sleep disturbances, and loss of appetite with nightmares or fearful
behavior. These symptoms may be present if the child has sustained a
closed head injury as well. Thorough evaluation for closed head
trauma, brain damage and spinal cord injury is indicated for children
involved in a moderate to severe car accident. Sixty-seven percent of
cervical spinal injuries in children are from auto accidents.
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Subluxation, or displacement of the cervical and/or lumbar spine
vertebrate are the most common injuries followed by fracture.
Seatbelt syndrome includes a pattern of injuries sustained after car
accident. This includes intra--- abdominal, spinal and lower extremity
trauma. Improper use of safety restraints is three times more likely to
cause abdominal injury in children. The study in 2001, showed no
abdominal injury, and no seatbelt syndrome in the group of children
who were properly restrained within booster chairs while involved in
an accident.
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CHAPTER 2

LEGAL CLAIMS FOR MOTOR VEHICLE
ACCIDENTS
When a child is involved in a car or vehicle accident, they may have
two general types of claims. One claim is for payment of medical and
related expenses using the required No-Fault insurance benefits,
known as a No-Fault claim. The other would be against the driver or
owner of the car or vehicle causing the accident, commonly called a
bodily injury claim.
PAYING FOR MEDICAL TREATMENT –
FLORIDA NO-FAULT
Children injured due to a motor vehicle accident are entitled to
Florida’s no-fault insurance benefits and they are entitled to receive
the benefits regardless of their own fault. As more fully explained
below, no-fault is the coverage which pays the injured child’s medical
expenses, certain lost wages and, in cases involving death, a death
benefit. However, there are some cases in which a minor may be out
of luck because neither the person who hit him nor his parents have the
required Florida insurance.
Many factors are examined to determine which no-fault insurer must
provide the child’s no-fault benefits. In cases involving children,
typically the car insurance of the child’s parent(s), or resident relative,
13

has primary legal responsibility to pay the child’s no-fault benefits,
even if the child was a passenger in someone else’s car or was injured
as a pedestrian.
If the child’s parent or resident relative was not insured with no-fault
coverage, it may be available to the child as a passenger in someone
else’s car (the car’s insurance would apply) or as a pedestrian (the
insurance of the car causing the accident would apply). The specific
circumstances must be discussed with your lawyer in order to secure
applicable insurance coverage.
In cases involving children, no-fault benefits typically include medical
expenses, medical mileage, attendant care and other benefits. If the
child is a teenager and working, the benefits can include wage loss
benefits for the period of time he or she is unable to work. The
amount typically provided under no-fault coverage is $10,000. This is
the amount Florida requires for such coverage.
The no-fault benefits include all reasonable and necessary medical
expenses related to the accident. This includes medical bills
(ambulance, hospital, doctor, physical therapy, prescriptions and
medical appliances such as wheelchairs and walkers), and
transportation related to medical treatment, as long as they are incurred
as a result of the accident. The no-fault insurer pays 80% of most
medical expenses, billed on a fee schedule, up to the limit provided in
the insurance policy, typically $10,000. The No-Fault law describes
the types of doctors and medical providers who are covered.
In serious injury cases, family members may require in-home attendant
care for an injured child while the child recovers from his or her
injuries. The no-fault benefits cover these expenses as well. These
services can include, but are not limited to, assisting with toileting,
showing, feeding, medications and supervision. In order for coverage
to apply, a person defined in the statute must provide the attendant
care.
14

If someone must stay home to care for an injured child, they may be
paid their loss of income under a formula provided. If the child
worked around the home and their work must be done by paying
someone to do it, those expenses may be reimbursed.
The statute also provides for a death benefit in the amount of $5,000
when the death results from a motor vehicle accident.
BODILY INJURY / PAIN AND SUFFERING
CLAIM FOR A CHILD
In addition to the claim for no-fault benefits, a claim may be made on
behalf of the injured child for pain and suffering, and other damages.
This is brought against the driver causing the accident. The injured
child may also make a claim for damages against the owner of the atfault vehicle. Their insurance company pays these claims.
Damages which may be recovered include:
•
•
•
•
•
•
•
•
•
•
•
•

Physical pain and suffering
Emotional distress
Loss of enjoyment of life
Scarring
Disfigurement
Aggravation of a pre-existing condition
Lost wages
Lost earning capacity
Medical expenses
Special education expenses, past and future
Embarrassment and humiliation, past and future
Special care needed, past and future

Bodily injury claims on behalf of a child are usually brought by a
parent or other guardian on the child’s behalf. The recovery, however,
is for the benefit of the child.
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Typically, a bodily injury lawsuit must be filed with the appropriate
court within four (4) years of the date of the accident. In order to
protect a child’s rights, we recommend parents contact a lawyer
immediately to determine any time limitations involved in suing the
driver and owner of the vehicle who caused the accident. There are
notice requirements for claims against governmental agencies, which
must be given within a shorter period of time.

UNINSURED MOTORIST (UM) CLAIMS
All too often, a child is injured in a car accident because of the
negligence of another driver and that driver may have no bodily injury
liability coverage or only a small amount on thir policy. In that case,
the child’s injury claim would be payable by any available
uninsured/underinsured motorist coverage (UM/UIM).
Such a
UM/UIM policy would typically be carried on the car owned by the
child’s parents, but it may be available to the child in other situations,
such as being a passenger in someone else’s car insured with
UM/UIM. Finding available UM/UIM coverage is something an
experienced injury lawyer will pursue on the child’s behalf.

16

CHAPTER 3

OTHER COMMON CHILD INJURIES
BICYCLE, SCOOTER AND RAZOR ACCIDENTS
In the eyes of a child, a bicycle is a path to freedom. Unfortunately,
this freedom may come with a price. Next to motor vehicles, bicycles
are responsible for more injuries involving children than any other
consumer product. Children aged 5 to 14 account for more than 20%
of all bicycle-related deaths and roughly 50% of all bicycle-related
injuries. Sadly, the numbers do not stop there. According to Safe
Kids USA, approximately 270,000 children are sent to an emergency
room each year for care related to a bicycle injury.
All too often, the failure to wear a helmet, or a properly fitted helmet,
results in a traumatic brain injury. Research shows helmets make a
significant difference. A properly fitted helmet can reduce the risk of
a brain injury by a staggering 88%. In addition, a helmet that fits a
child can prevent roughly 75% of child bicycle accident fatalities each
year. Children are 14 times more likely to suffer a fatality when not
wearing a helmet.
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Who else can be involved in a bicycle accident? A motor vehicle. In
almost 90% of child bicycle-related fatalities, a motor vehicle is
involved. Residential streets are a common factor. The majority of
child bicycle fatalities occur when a child collides with a vehicle on a
neighborhood street.
Non-fatal bicycle accidents commonly cause head, neck and spine
injuries as well as fractures and lacerations and, as seen above,
traumatic brain injuries.
PEDESTRIAN AND BACK-OVER ACCIDENTS
Children can often find themselves in harm’s way on our city streets
and highways. Danger presents itself at every intersection for the
unassuming child. In fact, pedestrian accidents account for roughly
30% of all traffic fatalities involving children under the age of 15.
Young children are especially at risk. According to the NHTSA, 22%
of children between the ages of 5 and 9 who died in traffic accidents
were pedestrians.
Crossing the street can be a dangerous proposition for a child.
Children under the age of 10 need adult supervision. Poor decisionmaking, carelessness on the part of the child, and careless and
inattentive driving are all ingredients which can make up a disaster.
Morning and afternoon drive times are especially risky periods for
young children.
Are pedestrian accidents involving children preventable? A great deal
of the time they are. Parents should be well-informed about the
developmental limitations of their children. Teaching and conveying
to them the risks involved in playing near streets and roadways should
be a priority. A child has to understand the dangers motor vehicles
present. Parents need to instruct their children in how and when to
cross a street…and what to look for. It is only through reminders that
a young child learns and understands these important actions. Police
officers can also play a pivotal role in the safety of these youngsters by
18

diligently enforcing traffic laws on the streets where children are at
play or walking to/from school.
While some pedestrian injuries involve a lack of judgment by the
child, many do not. Back-over injuries refer to injuries sustained by a
child when a vehicle strikes or runs over a child while in reverse. The
younger the child, the more likely the child is to sustain injury to the
head, face and neck. The older the child, the more likely the child is to
sustain injuries to the legs. The degree of severity level in internal
injury and fracture statistically decreases with the increased age of
victim. Children who are pedestrians are at far greater risk of being a
victim in a back-over accident than children riding a bicycle or
tricycle. Unfortunately, the majority of back-over accidents occur at
home in a driveway. Parking lots are the second highest risk for backover accidents. The CDC reports 50% of child fatalities related to
back-over accidents occurred at home in the driveway.
SWIMMING POOL ACCIDENTS
As much as children enjoy swimming and playing in the water, there
are risks associated with these activities. According to the CDC, there
are nearly 10 drowning accidents every day. Approximately 25% of all
fatal drownings involve children ages 14 and younger. For every child
involved in a fatal drowning, at least 4 others are sent to the
emergency room with various submersion injuries. The effects of
these injuries can be life-changing, including permanent brain damage
and loss of cognitive function.
How do these accidents happen? What leads to such a tragic result?
There are a number of reasons: lack of sufficient pool barriers, the
absence of parental or adult supervision, or defective equipment and
drains. Drowning accidents that take place in settings such as lakes,
rivers and oceans increase with the age of the child.
What steps can be taken to minimize these accidents? First, parents
can help their children by teaching them to swim at an early age.
19

Proper swimming instruction will minimize the risk of a drowning
accident. Barriers and safety fences should be installed around pools
to prevent a child from entering unsupervised. Alarms can be a useful
tool to alert a parent or guardian when a child is entering a pool or
pool area without their supervision.
Often the only solution to stopping water-related accidents is careful
adult supervision. The following guidelines should be followed:
•

Don’t let children use improper inflatable devices without
monitoring their activity.

•

“Water wings,” “noodles,” and “inner tubes” are not
designed to keep children safe. They create a false sense of
safety, often causing children to drop their guard and take
greater risks.

•

Parents and guardians should always keep a keen eye on
their children while they swim, or even while they are
around water. Taking a casual attitude and doing other
chores, such as yard work, while children are swimming or
playing near water can be a recipe for disaster.

•

If constant adult supervision is not possible, a child should
be removed from the water until the adult is able to devote
their complete attention.

ACCIDENTS AT HOME OR SOMEONE ELSE’S HOME
Sometimes accidents happen in the most unlikely of places…a child’s
home. Home injuries are one of the top causes of children under the
age of 3 being rushed to the emergency room. Almost 70% of children
who suffer fatal, accidental injuries at home are ages 4 and under.
Why are these very young children more likely to be injured at home?
Because this is where they spend most of their time. Accidents
occurring at home include electrical shocks, burns, falling down stairs,
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consumption of poisonous substances, and contact with sharp or
dangerous objects causing cuts, or worse, amputation.
BURN AND FIREWORKS ACCIDENTS
Burn Injuries
Burns are one of the most common child injuries. The CDC reports
435 children ages 19 and under are treated daily in emergency rooms
for burn-related injuries, and two children die as a result of these
injuries.
Younger children for the most part are hurt by scald burns, the
consequence of hot liquids or steam. Older children and adolescents
are more prone to suffer injuries from flame burns, the result of direct
contact with fire. Fireworks are also to blame. In 2006 alone, 2,304
children age 15 and under suffered fireworks-related injuries. Sixty
percent of fireworks injuries take place in the month surrounding the
4th of July.
Of course, adult supervision is always the best way to prevent these
accidents from happening. When it comes to young children, parents
and guardians can look out for a child’s best interest by using a few
safe practices:
•

Never leave a young child unattended in the kitchen. Pots and
pans filled with boiling and scalding liquids can play havoc.
Always make sure handles are turned inward to avoid
accidental and harmful spills. A youngster should never wear
long sleeves or loose clothing near an oven or stove.

•

The temperature of a child’s bath water is of vital importance.
A bath water thermometer can be helpful to ensure the water
temperature is 90-100°F. At 125°F, a child’s skin can burn in a
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matter of two minutes. The hotter the temperature, the quicker
the burn outcome.
For additional helpful tips, Hilary Bilbrey has written a wonderful
children’s book entitled, “Brecker Bunny Learns To Be Careful.” The
book is a lesson in fire and burn safety.
Fireworks Injuries
Fireworks are a great American tradition. Watching them is enjoyed
by young and old alike. However, fireworks must be be handled by
professionals. In Florida, the law restricts the purchase of fireworks.
Ways to get around the law have become so common we see fireworks
vendors commonly. But, these same fireworks are dangerous,
especially for children. Things don't go as planned. Too often, children
are not coordinated or fast enough to get out of the way when the
unexpected happens. Many well meaning neighbors will set-off
fireworks. Your child may be sitting well out of the way, yet still be
injured by a rocket which goes off course. Even sparklers are
considered hamless fun; yet, they burn at 1000 degrees and are capable
of causing serious burns and igniting clothing.The careless discharge
of fireworks by a neighbor, or providing them to someone's child
without the parent's knowledge, too frequently results in a child being
tragically burned.
Burns caused by fireworks often require extensive medical care,
hospitalization and prolonged rehabilitation. Depending upon the
nature and the extent of the burns suffered by the child, treatment may
be required at a specialized burn center, such as the Shriners Burns
Hospital, and the child may require repeated surgeries in order to
minimize the effects of the scarring. The child may undergo repeated
debridement procedures, in which a plastic surgeon removes tissue as
the wound heals, and they may require certain pressure garments. In
addition to the physical injuries and treatment, many children need
emotional and psychological support as well. There are burn
foundations in Florida equipped to give special help to children in the
aftermath of these types of injuries.
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If a child is injured by fireworks handled by someone other than an
immediate family member, he or she may have the right to recover
compensation from the person responsible for the accident. Such a
claim is generally based on the fault or negligence of the person
handling the fireworks who was responsible for exposing the child to
danger.
DOG BITES
Under Florida law, there is no “one bite” exception. Dog owners are
held strictly liable for damages, even if this is the first time the dog has
attacked a person. The attacking dog may have had a tame disposition
prior to attacking the child. No proof is required the dog owner had
knowledge of the dog’s viciousness before the child was bitten.
Other issues which may come into play in evaluating a dog bite case
including:
! Whether a parent was negligent in the supervision of the child.
! Whether a “Bad Dog” sign was present on the property. Cases
have found children over the age of six may be comparatively
negligent for going onto the property if there was a “Bad Dog”
sign on the property in which the dog resides. A sign is
considered a warning not to enter. Generally, children under
the age of six have not been held responsible for being aware
of such a sign.
A painful dog bite can leave your child with lasting physical and
emotional scars. When a dog bites a child, a child needs immediate
attention to address:
•

the potential for infection
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•

the need for suturing and plastic surgery

•

follow up wound care

•

emotional counseling and support.

Depending on the location of the bite, the child may need future
medical attention to address:
•

scar revisions and plastic surgery

•

emotional counseling and support.

Typically, these claims are against the homeowner’s insurance policy
of the dog owner. In recent years, some insurance companies have
specifically excluded dog bite coverage from their policies or have
excluded coverage for specific breeds, such as pit bulls.
SCHOOL OR DAY CARE ACCIDENTS
Schools and day care centers play an important role in the care of
children. The trust parents and guardians place in these facilities is
often rewarded with outstanding care. However, there are times when
these environments fail to provide the proper supervision and safety
children need. Injuries can occur as a result. When a child is hurt, a
number of potential claims can be pursued. These depend on the
severity of the injuries and the nature of the incident, and may include:
! Failure to provide a safe environment.
! Failure to keep the child away from a hazardous item.
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! Failure to prevent the child from being injured or bullied by
other children.
! Failure to provide adequate supervision and monitoring.
Public schools have the same sovereign immunity limitations and
protections from lawsuits as state and local governments, including
a cap on the amount of damages. An experienced child injury
lawyer will understand these issues and can advise you on the
merits of your claim. Private schools and day care centers do not
have the limitations and protections given to a state, county or
municipal school or facility.
PLAYGROUND ACCIDENTS
Public playgrounds play a vital role in the social and physical
development of children. Unfortunately, playground injuries take
place everyday and can be serious. The CDC reports more than
200,000 children ages 14 and younger are rushed to the emergency
room each year due to playground accidents. Roughly 90,000 of
those injuries are severe. Children suffer fractures, dislocations,
concussions, internal injuries and, in some instances, amputation.
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CHAPTER 4

LEGAL ISSUES IN CHILD INJURY CASES
WHEN DOES A CHILD HAVE A LEGAL CLAIM?
Most child injury cases discussed in this book are the result of
someone's negligence. Negligence claims are based on finding
someone to be legally at fault or responsible for what happened. In
most situations, someone owed a duty of reasonable care to the child.
When they fail to use reasonable care and a child gets hurt, there may
be a legal claim against them. Keep in mind that people, corporations
and governnmental agencies may all be found to be at fault.
Some of the most common negligence claims have been discussed in
Chapter 1 and include:
•

Car wrecks

•

Being hit while on a bicycle or scooter

•

Fatal accidents

•

Burns and fireworks

•

Dog bites
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•

Medical malpractice or negligence

•

Back over injuries while walking and other injuries as a
pedestrian

•

Falls

•

Swimming pool accidents

•

Playground injuries and those at school or day care

•

Use of a defective product
WHAT INSURANCE MAY BE AVAILABLE?
Car or Vehicle Insurance

We typically think of car and motor vehicle insurance being involved
when a child is injured as a passenger in a car or truck. This is
discussed in Chapter 2. However, car or vehicle insurance also applies
if a child is hit while walking, riding a bike or on a scooter. Most
corporations carry good insurance on any vehicle they own. If the
owner of the car, truck or bus was a government agency, they are
almost always self-insured, meaning they may not have a standard
insurance policy covering the vehicle involved.

Homeowner's Insurance
When a child is hurt because of the fault of a homeowner, their
Homeowner's Insurance policy may apply. Homeowner claims do not
have to happen directly on their property. In many situations, the
insurance will cover the owner even when they are away from their
home. Any one who owns their home which has a mortgage, with a
bank for instance, is required to have a homeowners policy. These
policies may apply in:
•
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fireworks and burn injuries caused by the homeowner

•

dog bites

•

swimming pool accidents

•

accidents in or around the owners home.
Commercial Insurance

Any injury involving a business will usually be covered by a
commercial insurance policy. Injuries at businesses that cater to
childen, for instance. Others include:
•

dog bites which happen on business property

•

golf cart accidents

•

day care accidents

•

swimming pool accidents

•

falls.

Children may also be injured by defective products. Claims for
injuries resulting from dangerous or defective products are often
brought against the manufacturer of the product, as well as those in the
sales chain. These claims may be based on theories of negligence (in
design, for instance) as well as for breach of contract and breach of
warranties commonly provided by the product or existing under the
law. Many of these companies are self-insured or have commercial
liability insurance policies.

NEGLIGENCE OF THE CHILD
Florida is a comparative fault state. In evaluating an injury claim, the
action of the “wrongdoer” and the victim must be considered. If it can
be proved the victim shared some responsibility or fault leading to the
injury, their percentage of fault will reduce the claim against the
wrongdoer by that percentage. For instance, if it can be proved the
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victim was 25% responsible for the accident, or was comparatively
negligent, it would reduce the value of his or her claim by 25%. The
facts of any case must be carefully discussed with your lawyer.
Under Florida law, any child under the age of 6 is considered
incapable of being comparatively negligent. This means any time a
child under the age of 6 has a legal claim for injuries, that child will be
deemed without fault when deciding which party was negligent in
causing the injuries. For example, if a 5-year old child jumps into a
neighbor’s swimming pool with no adults present and gets injured, the
neighbor may be negligent for failing to supervise the child at his
home. The child cannot be found negligent for jumping into the pool
with no adult present. However, if the child were 10 years old, the
neighbor could argue the child should have known better and should
be apportioned a percentage of fault.
Children over the age of 6 are responsible for their negligence, but
they are held to a different standard than adults. Instead, a court will
look to how a child of the same age, intelligence, experience and
training would behave under the same or similar circumstances. Some
exceptions apply. When children are engaged in the operation of a
motor vehicle, courts will apply the same standard as applied to adults.
PARENTAL IMMUNITY
Keep in mind that Florida law allows an unemancipated minor to sue a
parent for negligence up to the amount of a parent’s liability insurance.
This means a claim may be brought on behalf of a minor against their
own parent, if the parent’s negligence resulted in injury to the child,
but only for the amount of any available insurance. While that is the
law, the reality is most insurance policies will not cover such claims.
They have been written to exclude such claims from coverage,
typically to prevent allegations of collusion to collect insurance funds.
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STATUTE OF LIMITATIONS
Florida law has strict deadlines for filing lawsuits called “statutes of
limitation” and “statutes of repose.” In the case of minor children, the
statutes of limitation are typically the same as for adults. For example,
in Florida, a child or adult has four years from the date he or she
discovers or should have discovered the negligence to file a lawsuit.
There are some exceptions. For instance, in cases of medical
malpractice, the statute sets up three time periods. First, and most
commonly, a party has two years from when the incident giving rise to
the malpractice is known or discoverable. The second period is
applicable when the incident giving rise to the malpractice action is
not known and could not have reasonably been discovered. This
second period may extend the time within which a claim must be
brought. The third period involves only children less than 8 years of
age. This third period provides for additional time limits within which
to act.
Due to the complexity of these timelines and deadlines, it is important
to contact a lawyer as soon as possible, even if you are only
considering filing a lawsuit to prevent any claim being lost due to a
deadline issue.

DAMAGES A CHILD MAY RECOVER
An injured child is entitled to the damages available under Florida law
for those injured due to someone’s negligence. Those damages
include:
•
•
•
•

physical pain and suffering
emotional distress
loss of enjoyment of life
scarring
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•
•
•
•
•
•
•
•
•

disfigurement
aggravation of a pre-existing condition
lost wages
lost earning capacity
medical expenses
future medical expenses
special education expenses, past and future
embarrassment and humiliation, past and future
special care needed, past and future

An experienced personal injury lawyer will be able to guide the family
in evaluating the losses suffered, obtaining appropriate experts to
prove the past and future losses, and seek recovery from the party
responsible.
SETTLEMENT OF CHILD INJURY CASES
Florida law has specific requirements for the process of settling a
claim on behalf of a minor.
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•

Court approval is required in all cases in excess of certain
minimal dollar amounts.

•

Settlements over a certain amount require the Court appoint
(most often with your lawyer’s guidance) a person to make a
recommendation that the settlement is in the child’s best
interest. This person is called a Guardian Ad Litem and is
usually another experienced injury lawyer.

•

Restrictions may be placed by the court on the use of
settlement money until the child is an adult.

STRUCTURED SETTLEMENTS
When an injured minor receives a settlement, provisions need to be
considered for making sure the money is paid to the child when it will
do them the most good and to save taxes on any interest earned on the
settlement money. A structured settlement is one in which some of the
settlement money is placed into a type of annuity that pays out the
amount over time. The payment schedule may be designed to best
provide for the child’s future needs for support, medical care,
education, transportation, or any other important concern.
A
structured settlement is typically designed with direction from the
parent or guardian about what will be best for the child, since they
know the child best. Their main advantage is to preserve the
settlement, i.e. a parent may be concerned if the money were given all
at once to a child turning 18. Money invested in a structured
settlement grows tax-free and can result in very substantial tax savings
over the life of a child receiving a substantial settlement. They may be
set up in an infinite number of ways. Any experienced child injury
lawyer should be prepared to discuss how they work, and guide you to
a sound and reputable company who prepares such structures.
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CHAPTER 5

DETERMINING THE VALUE OF A CHILD’S
INJURY CLAIM
There is no magic formula or process by which someone can predict
with certainty the amount of money a child’s injury case may be
worth. There are so many different factors which may influence the
value of a claim that it is virtually impossible to create some type of
formula to reasonably predict the value of any given case. An
experienced child injury lawyer will be able to provide you with a
settlement range based upon the facts of the case and the types of
injuries to the child. This range may change during litigation based
upon what happens during that process.
In addition to the specific types of damages a child may recover, other
intangible factors may influence the value of any cases, including:
•
•
•
•

how strong is the proof against the person at fault
any negligence attributed to the child
nature and extent of the child’s injuries
types of medical treatment received and those needed in the
future
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•
•
•

total expenses needed for the child’s care and treatment, past
and future
general health and life expectancy of the child before and after
the injury
credibility of the witnesses needed to prove the child’s case

These factors all work together to determine a fair settlement for the
child. For example, if the negligence of the defendant is clear, but the
child fully recovers from the injury after a short period of medical
treatment, then the settlement amount will be less than if the child
suffered a permanent injury or disability. Likewise, if there is a
dispute over the defendant’s negligence, but the child has serious
injuries, the settlement amount may be higher than the first example.
The cases in which negligence is clear and the child has the most
serious injuries result in the highest settlements.
In addition to these factors, the amount of the insurance coverage
available on behalf of the defendant is extremely important as is the
location where the accident happened. For example, a child might
suffer catastrophic injuries after being struck by a negligent motorist,
but if the motorist only carries $10,000 of bodily injury liability
coverage, it may be all the child can recover from the motorist. Also,
different areas of the state may have more conservative jury pools,
meaning it is unlikely there will be a more substantial jury verdict for
the child.
Because of the great number of factors to consider in evaluating the
damages in a child injury claim, it is often necessary to hire experts to
help establish the extent of these damages. These experts may include
vocational experts, life care planners, economists, psychologists and/or
psychiatrists. Oftentimes, the skilled expert can help corroborate
evidence and describe the effect the injuries will have on the child
years in the future. This is even truer when the child was injured at a
particularly young age.
No two cases are alike, even if the accident and/or injuries involved
are identical. The evaluation of two cases that appear to be similar on
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the surface may actually produce widely different evaluations due to
the other factors listed above. Evaluating personal injury cases takes a
great deal of knowledge and experience, and some seasoned intuition.
Without these traits, you may be at a serious disadvantage when
negotiating with an insurance adjuster. And unless you are in the
business of evaluating and settling personal injury cases, you should
hire the best lawyer for your case, an experienced personal injury
lawyer for guidance.
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CHAPTER 6

PROBLEMS DEALING WITH THE
INSURANCE COMPANY
In those cases where a child has been injured by a negligent party with
insurance, the parents may have to deal directly with the insurance
company if they have not yet hired a lawyer. Parents will need to
address questions of liability and damages, including payment for the
past and future medical expenses, and other damages incurred by the
child. This can be a daunting and unsatisfying task. The parent of the
injured child is likely already under a tremendous amount of stress,
given the traumatic nature of the child’s injury.
Insurance adjusters are trained to take advantage of the inexperience of
people who do not have legal representation so the insurance company
can settle the claim as cheaply as possible. The adjuster may act
friendly and interested in helping the family of an injured child, but
they work for an insurance company. Their goal is to settle every
claim for as little as possible. That is how adjusters are evaluated and
promoted. It is just the way it is, regardless of how sincere they may
sound.
Every step the adjuster takes after an accident is designed to help
minimize what they may have to pay to settle the claim. This includes
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obtaining recorded statements of the victim and witnesses at the
earliest possible date. These statements often contain mistakes and
errors due to how the questions are asked, misunderstandings,
confusion and lack of preparation by the person giving it. Such
statements should always be avoided until you have had an
opportunity to consult with an attorney.
Here are some of the other tactics an adjuster will use against
claimants so they will accept less money than what the claim is worth:
! Delay tactics. The adjuster is a master of using delay tactics
to wear people down. He or she knows many people (80-90%
according to some insurance company estimates) will grow
tired of the delay tactics and simply throw up their hands and
say, “enough!” These people will accept the low-ball offer just
to be done with the entire unpleasant process.
! Requesting unnecessary information. Yes, it’s true the
insurance company will need records, receipts, bills, reports
and other documentation to support the claim. But sometimes
the request for documentation is unnecessary. For example,
asking for medical records or tax returns for 10 years before
the accident. Such information typically is unnecessary.
Insurance adjusters know that repeated requests for
documentation can easily frustrate people and wear them down
so they are more likely to accept a low settlement offer.
! Disputing medical treatment. Despite the absence of any
medical training, the adjuster may question the need for
treatment or certain procedures, or worse: second-guess your
child’s doctor. Many times it does not matter to the adjuster
that your child’s treatment has been recommended by a
reputable licensed physician.
! Disputing medical expenses. Sometimes the adjuster will
only agree to “accept” 70, 80 or 90% of your child’s past
medical expenses. Again, such an assertion is made without
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having any medical background to support such a position.
When “nickel and diming” the consumer, the well-trained
adjuster knows some people will not hire a lawyer to challenge
their refusal to pay a small portion of the medical bills.
The problem is, as a parent you are responsible for all medical
bills for your child and will have to pay out of your own pocket
whatever an insurance company does not pay. If the adjuster
tells you a medical provider will accept 50% of the bill as
payment in full, this is usually not true. If you are inclined to
take this risk, I would suggest getting something in writing
from the medical provider accepting a partial payment as a
payment in full.
! Telling you not to hire a lawyer. Sometimes an insurance
company will tell you that hiring a lawyer is unnecessary.
Other times, an adjuster will try to prevent you from retaining a
lawyer by falsely stating your recovery will be reduced because
of lawyer expenses. If a claims adjuster tries to steer you away
from retaining a lawyer, this should be your first clue they
don’t want you to have access to the type of information
provided in his book. They are also afraid a lawyer will obtain
a much higher settlement on your behalf. Studies have shown
settlements are as much as two to three times higher when
individuals are represented by a lawyer. Insurance companies
are well aware of this.
! Failing to disclose insurance policy benefits. Sometimes an
adjuster may fail to disclose the amount of the insurance
coverage available to you. This is especially true in cases
involving business and corporate defendants who might have
umbrella insurance policies, which are high limit policies
added to a regular liability policy.
If you learn about this
umbrella policy after you settle your child’s case and have
signed a release of all claims, almost always it is too late to
come back and obtain more compensation in the future.
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! Acting as your friend. There are times when the claims
adjuster will “befriend” you to make it appear he or she is
watching out for your interests when, in fact, that is not the
case.
These are just a few of the problems encountered in dealing with a
claims adjuster without the guidance of an experienced attorney.
Parents need to be aware they are dealing with professional negotiators
who strive to fulfill the insurance company’s primary objective: to
settle claims for as little as possible. Lower settlements mean bigger
company profits. Parents should not hesitate to consult with a lawyer
who has expertise in child injury claims.
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CHAPTER 7

MEDICAL MALPRACTICE CLAIMS
INVOLVING CHILDREN
LEADING CATEGORIES OF
MEDICAL MALPRACTICE CLAIMS
Medical malpractice claims involving children typically fall into four
broad categories:
First: Birth Injuries
Children who are victims of medical malpractice may suffer
significant injury or death during the birthing process. Birth injuries
are generally caused by something that went wrong during pregnancy
or delivery, while birth defects are harms to the child that usually
occur before birth and are most often caused by some genetic
abnormality or infection during pregnancy. Many birth injuries occur
when a doctor, nurse, or midwife fails to adequately assess or respond
to conditions which occur during pregnancy or delivery. Many times
the negligence goes unreported due to the parents' unawareness of
what occurred or because the child's injuries are less than catastrophic
or severe.
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There are many types of injuries which can occur just before, during
and immediately following birth that can have devastating
consequences for a child:
•

Brain damage – One of the most common causes of brain
damage is a lack of oxygen to the brain during delivery, which
can lead to lifelong disability. This may be caused by
inadequate fetal monitoring during birth.

•

Cerebral Palsy – This condition is typically caused by oxygen
deprivation to the brain. It causes delays in a child’s cognitive
development, abnormal body movements, and lack of muscle
control. Cerebral Palsy is sometimes the result of a doctor’s
failure to perform a timely Cesarean section.

•

Shoulder Dystocia – This birth injury occurs when an infant’s
shoulder becomes stuck behind the mother’s pelvic bone
during delivery.
The doctor may cause damage while
attempting to dislodge the baby by using excessive force or by
the inappropriate use of forceps or a vacuum.

•

Brachial Plexus Palsy or Erb’s Palsy – This can result from
shoulder dystocia. The brachial plexus is a network of nerves
that originates near the neck and shoulder. Injury to the
brachial plexus can result in paralysis of the shoulder, arm and
hand.

•

Spinal Cord Injury – Injuries to a baby’s spinal cord can occur
during birth in a number of ways. Excessive force or misuse of
instruments by a doctor during delivery may cause damage to
the infant’s spinal cord.

These and other defects and neurological injuries at or before birth
may affect the child and family for a lifetime. For more information
on Neurologic Birth Injuries, please see page 43.
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Second: Misdiagnosis, Failure to Diagnose, or
Delayed Diagnosis of a Condition
Other children suffer medical negligence involving severe injury or
even death if their physician, most often a pediatrician, fails to
recognize or diagnose a condition and to take appropriate medical
action. Common types of conditions caused by a physician's failure to
properly diagnose include:
•

Pneumonia – Pneumonia is an infection in the lung. Left
untreated, it can cause serious complications including
meningitis, especially in children with asthma, which can
require hospitalization.

•

Meningitis – Meningitis is an infection of the coverings around
the brain and spinal cord. Viral meningitis is fairly common
and usually does not cause serious illness.
Bacterial
meningitis, on the other hand, while not as common, is very
serious. It needs to be treated right away to prevent brain
damage or death.

•

Appendicitis – Appendicitis is an inflammation of the
appendix, a small tube of tissue that extends from the large
intestine. Appendicitis is a medical emergency that requires
prompt surgery to remove the appendix. Left untreated, an
inflamed appendix will eventually burst, or perforate, spilling
infectious materials into the abdominal cavity. This can lead to
peritonitis, a serious inflammation of the abdominal cavity’s
lining that can be fatal unless it is treated quickly with strong
antibiotics.

•

Developmental Hip Dysplasia - DHD is a spectrum of diseases
related to the development of the hip in infants and young
children. It has also been called “congenital hip disease” and
“congenital hip dislocation.”
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The treatment of DHD depends on the age of the child when it
is diagnosed. Generally speaking, the earlier the diagnosis, the
more benign the treatment. That is, the risk for long-term
problems, including stiffness, treatment failure, residual hip
dysplasia and avascular necrosis of the hip, is greater in older
children where the diagnosis is delayed.
Infants younger than six months: These infants are
generally treated with abduction splinting, the most
common being the Pavlik harness. This splint stabilizes the
hip and leads to gradual correction (reduction) of a
dislocated hip. There are a few contraindications to using
abduction splinting, but these are rare. The length of
treatment is usually about 2 to 3 months. If after the first 3
weeks of using this type of splinting there is no correction
(reduction) of the hip, the splinting should be discontinued
and the infant should be treated as an infant older than 6
months (see below). The Pavlik harness is generally safe;
the most serious complication (avascular necrosis of the
femoral head) occurs in less than 1% of children in this
category. Residual hip dysplasia occurs in about 3% of
these infants. Most of these children show a gradual
correction by age 18 months. If the dysplasia persists
beyond 3 to 4 years of age, surgery is generally indicated.
Infants and children between 6 and 18 months: Usually,
these children will need a procedure which can be a closed
reduction (setting the hip without surgery) or open
reduction (involving a surgery to set the hip). Either
procedure is performed in the operating room under general
anesthesia. Closed reduction is generally attempted first.
If this is successful, a spica cast is applied to keep the hip’s
position. Casting usually lasts 3 to 4 months. Open
reduction is recommended if the closed reduction is
unsuccessful. After open reduction, casting is required for
3 to 4 months.
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Infants over 18 months: Surgery, also known as open
reduction, is usually necessary.
Third: Medication Errors
Medication errors have the potential for significant injury, especially
with high-risk medications such as narcotics. Some of the leading
errors related to medication include:
•

Prescribing the incorrect dose of medication for a child is the
most common medication error made by healthcare
professionals. This is usually the result of the practitioner’s
failure to accurately take into account the child’s age and
weight in determining dosage.

•

Prescribing a medication that interacts with another medication
the child is taking.

•

The omission of necessary drugs to treat a child’s condition.

•

Disregarding allergies and other health complications when
prescribing medication.

•

Pharmacists dispensing the incorrect medication or dose.

•

Errors due to illegible handwriting of the doctor.

•

Giving the wrong drug; packaging and contents often look
confusingly similar to busy nurses.

•

Administering medicine by the wrong route, such as
intravenously instead of intramuscularly.
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Fourth: Negligently Performed Surgery
or Other Procedure
Doctors and other health professionals who treat children are held to a
reasonable minimum standard of care in performing surgery or some
other treatment. If they do some act, or fail to do some act, which does
not meet the recognized minimum standard of care, they can be held
responsible for the resulting injuries. As discussed below, a bad
outcome does not necessarily mean there was malpractice. Virtually
everything in medicine has certain risks for a bad outcome, even if
everything is done perfectly. However, when a bad outcome is due to
negligence, a claim may be brought. An investigation by an
experienced medical malpractice lawyer is required to learn if the
result was due to negligence, or was simply an unexpected but known
possible complication of the procedure. Many acts of malpractice are
not detected until medical records are reviewed by trained
professionals.

48

EVALUATING MEDICAL NEGLIGENCE CLAIMS
In evaluating medical negligence claims, Florida law requires evidence
the physician was negligent in the care and treatment of the child,
which also means they failed to meet the accepted standard of care.
There must also be evidence that as a result of the negligence, some
specific harm occurred to the child that “more likely than not” would
not have occurred without the negligence of the physician or medical
professional. For example, the physician might fail to timely diagnose
appendicitis in a child complaining of severe abdominal pain.
However, if the diagnosis is ultimately made and the child undergoes
the required treatment without experiencing any additional injuries or
damage because of the delay in diagnosis, there may not be a claim
against the physician. This is simply because the medical error did not
result in any additional injury to the child.
It must also be kept in mind virtually all procedures and surgeries for
both adults and children have a potential for complications and a bad
result or outcome. It is well known in virtually all medical
procedures, even if they are properly done, a certain percentage of
those cases will have an unusual outcome or result. Therefore, the fact
such a poor outcome or injury occurs does not necessarily mean it was
caused by malpractice by the physician or medical provider. However,
if it was, in fact, caused by malpractice, then there could be a claim for
damages suffered as a result of the physician's mistake.
In Florida, in order to pursue a medical malpractice lawsuit, the lawyer
must obtain the medical records and have them reviewed by a
qualified expert. That expert must provide an affidavit stating there
was negligence by the physician/medical provider which, more likely
than not, caused a specific harm or injury to the child. An experienced
medical malpractice lawyer will seek the best possible medical experts
to review the records and give an opinion as to whether the child was a
victim of medical negligence.
In order to pursue a medical negligence claim for harm suffered by a
child, the injuries must typically be serious. This is simply because it
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takes enormous resources and expense to pursue such claims. As
mentioned above, experts must be hired to review the records and
testify the child suffered harm because the treating physician or other
healthcare professional violated the standard of care.
You will find additional articles and information on each of the
medical conditions outlined above at our web sites,
www.jwdodsonlaw.com and www.childinjurylawyerFlorida.com, and
on our child injury blog www.floridachildinjurylawblog.com. I
encourage you to visit these resources for further information.
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INFORMED CONSENT / CONSENT IN EMERGENCIES
Just like an adult, a minor has the right to informed consent of a
medical treatment or procedure. Informed consent is generally defined
as having an understanding of the proposed medical treatment or
procedure, knowing the alternative treatments or procedures, and being
aware of the risks and hazards inherent in the proposed treatment or
procedure. Informed consent of a minor is obtained from a parent,
legal custodian, or legal guardian of the minor patient. In emergencies,
parental consent is not necessary if delay in the medical treatment or
procedure would endanger the health of the minor, the medical
treatment is rendered in a hospital or college health service or in a prehospital setting by paramedics or emergency medical technicians, and
the consent of the parents cannot be immediately obtained. The failure
of a medical provider to obtain informed consent of a minor may give
rise to a claim for damages suffered as a result.
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NEUROLOGIC BIRTH INJURIES
Lack of oxygen to an unborn baby’s brain frequently can be avoided
by good obstetric and neonatal care. Parents may have questions as to
whether their baby’s injuries could have been prevented.
In Florida, if a baby’s birth injuries meet specific criteria, a parent may
only be able to recover administratively under the Florida BirthRelated Neurological Injury Compensation Act (NICA). However, if
a baby does not meet these criteria, then the parent may be able to
recover under the traditional medical malpractice claim.
NICA was created because the Florida legislature felt it was necessary
to stabilize this specific medical crisis because of the essential needs
and demands of obstetric services in the state. NICA provides
compensation, on a no-fault basis, for a limited class of catastrophic
injuries that result in unusually high costs for custodial care and
rehabilitation. The intent was to specifically apply the NICA plan to
birth-related neurological injuries. The plan applies to births which
occurred on or after January 1, 1989.
Eligibility under NICA
The eligibility for recovery under NICA is narrowly defined and has
been frequently litigated. The most frequent issues that have arisen in
eligibility cases are who is covered under NICA and who decides
eligibility. In order to be eligible, an infant must have suffered a birthrelated neurological injury, which NICA defines as:
! injury to the brain and spinal cord
! of a live infant weighing at least 2500 grams at birth
! caused by oxygen deprivation or mechanical injury
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! which renders the infant permanently and substantially
mentally and physically impaired.
Other criteria:
! An infant whose disability or death is related to a genetic or
congenital abnormality is not covered under NICA.
! The birth injury must have occurred in a hospital.
! The physician or midwife must be a participating physician or
midwife, respectively.
! The birth mother must have also received notice that the
physician or midwife was participating in NICA.
If a baby is eligible under NICA, the parent must go through the
procedural requirements and have an administrative hearing. Under
NICA, it is not necessary to prove fault. However, recovery is limited
to:
! actual expenses for medical services the infant has received or
is entitled to receive in the future,
! periodic payments to the parents of up to $100,000,
! in the event the infant is deceased, the parents shall receive a
death benefit of $10,000, and
! all fees paid or to be paid, including attorney’s fees, related to
the filing of the NICA claim will be covered.
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If an infant does not meet the specific NICA criteria, the parent
may pursue a lawsuit through traditional means.
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CHAPTER 8

INJURIES CAUSED BY VACCINES
The National Childhood Vaccine Injury Act (NCVIA) was created to
stabilize the financial liability of pharmaceutical companies who make
vaccines from vaccine injury claims. It is a federal no-fault system
that compensates children who have sustained an injury or have died
by establishing a claim procedural process through a special federal
court.
The NCVIA requires that all pediatricians and other health care
providers for children provide a Vaccine Information Statement to the
child or his/her parent before giving a vaccine. This statement
describes the disease as well as the risks and benefits of the vaccine.
The vaccines for which a Vaccine Information Statement is provided
include:
•

Diphtheria

•

Tetanus

•

Pertussis
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•

Polio

•

Measles, Mumps and Rubella (MMR)

•

Haemophilus influenza type b

•

Varicella

The Department of Health and Human Services provides a Vaccine
Injury Table which makes it easier for some to receive compensation.
This
table
can
be
found
at
www.hrsa.gov/Vaccinecompensation/table.htm. The table includes
vaccines and the injuries and medical conditions that are presumed to
be caused by its respective vaccine as well as time periods in which
these injuries or conditions should have occurred. If the injury or
medical condition is not found on this table, then the parent or
guardian of the injured child must prove the vaccine caused the injury
or medical condition. It is worth noting that Autism is not listed on the
table as a presumed condition caused by MMR. No final decision has
been made as to whether MMR causes Autism. For more information
regarding
the
hearings
addressing
this
issue,
visit
www.uscfc.uscourts.gov/node/5026.
More information about the National Vaccine Injury Compensation
Program can be found at www.hrsa.gov/vaccinecompensation.
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CHAPTER 9

CHILDREN AND TRAUMATIC BRAIN
INJURY
Unfortunately, traumatic brain injury (TBI) is very common among
children who are victims in accidents. According to the Centers for
Disease Control, nearly 1,000,000 children suffer a traumatic brain
injury each year. More than 100,000 of these children require
hospitalization. These figures probably underestimate the incident rate
of TBI among children because many never go to the hospital and
many cases go undiagnosed. Many parents fail to initially recognize or
appreciate some of the TBI symptoms in their children, resulting in a
delay from the time of injury to a firm diagnosis.
Traumatic brain injury occurs when there is sudden damage to the
brain. This is a form of acquired brain injury rather than an injury from
birth. Traumatic brain injury can occur by countless means, including
an object hitting a child's head, an object piercing the skull, motor
vehicle accidents, and a fall where the head strikes an object or the
ground. A child who sustains this type of injury may be conscious at
first or may lose consciousness right away. The symptoms of this type
of injury depend on whether the injury is mild, moderate or severe.
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The National Institute of Neurological Disorders and Stroke lists the
symptoms for mild injuries as:
•

headache, confusion, lightheadedness, dizziness

•

blurred vision or tired eyes

•

ringing in the ears

•

bad taste in the mouth

•

fatigue or lethargy

•

a change in sleep patterns

•

behavioral or mood changes

•

trouble with memory, concentration, attention or thinking.

Moderate to severe injuries include:
•

a headache that gets worse or does not go away

•

repeated vomiting or nausea

•

convulsions or seizures

•

inability to awaken from sleep

•

dilation of the pupil of one or both of the eyes

•

slurred speech

•

weakness or numbness in the extremities

•

loss of coordination

•

increased confusion, restlessness or agitation.

The disabilities which result from traumatic brain injury vary
depending on the severity.
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Common disabilities resulting from these types of injuries may include
problems with
•

thinking, memory or reasoning

•

vision hearing, touch, taste or smell

•

speech and communication

•

mental health.
DOES A DIAGNOSIS OF TBI REQUIRE
A LOSS OF CONSCIOUSNESS?

Insurance companies like to focus on whether the TBI victim has
suffered a loss of consciousness (LOC) following the initial trauma.
There is a common myth that a person must be rendered unconscious
for a long period of time before a TBI can be sustained or diagnosed.
The medical literature suggests this is untrue. Although the existence
of LOC can have some bearing on the likelihood of making a full
recovery, it is not necessary for a person to be unconscious before that
person may suffer a TBI. Physicians with expertise in TBI like to
focus on “alteration of consciousness” as opposed to LOC. Any
alteration in mental state, such as confusion or disorientation following
a trauma, is one indication of a TBI.
HOW TO RECOGNIZE TBI SYMPTOMS IN YOUR CHILD
The Brain Injury Association calls TBI the “silent epidemic” because
many children have no observable impairments following a head
injury. If you talk to a neurologist who specializes in treating TBI
survivors, he or she will also tell you the condition of TBI often goes
undiagnosed in the medical community. Many times TBI symptoms
can be masked by other physical injuries that may cause chronic pain,
depression, or emotional distress and anxiety. A physician may
unwittingly focus on the more observable physical problems and
believe the TBI symptoms to be secondary to the effects of the
physical injury. This leads to a delay in diagnosis.
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Many of the symptoms of TBI occur in varying degrees and last for
varying periods of time. Sometimes one or more of these symptoms
can become permanent and result in life-changing patterns in the
child’s life and in his or her family. However, the vast majority of
children will recover from mild TBI symptoms within 1 to 12 months,
according to various studies. Improvement and reduction in symptoms
may take as long as two years.
Parents should watch their children closely over the course of several
days following a head trauma to determine whether classic TBI
symptoms exist and to what degree. A prompt consultation with a
medical doctor is necessary if your child demonstrates symptoms
which interfere with daily activities.
PROVING TRAUMATIC BRAIN INJURY
Many times the mildly traumatic brain injured victim’s diagnostic tests
such as x-ray, CT scan or MRI may appear normal. This is because
damage to the brain tissue, consisting of nerve fibers and cells, is often
microscopic and, therefore, may not be detected by conventional
imaging techniques. New MRI technology, including DTI sequencing,
have been developed as an aid to detecting these microscopic changes.
The mechanism of injury in mild traumatic brain injury is often
referred to as “Diffuse Axonal Injury” (DAI) because it involves
tearing and stretching of axons, which are the neural processes that
allow one neuron to communicate with another.
Various experts commonly become involved in the diagnosis and
treatment of TBI in children, including neuropsychologists,
neurologists and other medical experts, as well as vocational and
economic loss experts. The neuropsychologist uses a battery of tests
and interviews to help measure brain improvement or dysfunction.
These tests are standardized and validated based on specific population
60

demographics and measured against the norm. Their assessment may
provide critical information parents and teachers can use to build
effective educational plans for the brain injured child.
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CHAPTER 10

WRONGFUL DEATH OF A CHILD
One cannot imagine anything more tragic and sad than the death of a
child. If the child’s death was due to the negligence or wrongful act of
another, that only compounds the pain and tragedy. A book like this,
which addresses child injury claims, would not be complete without a
discussion of these devastating cases. Although no amount of money
can possibly compensate one for the loss of a child due to the
negligence or wrongful act of another, Florida law gives a parent the
right to recover against the responsible party.
One hopes the recovery of compensation will play a part in holding the
at-fault party accountable for such a terrible harm, and may also deter
future similar acts. Perhaps, in some small way, it will also help the
parents grieve the loss of their cherished child and bring them some
closure. It is my goal to provide information and legal options to those
suffering from such a tragedy so the mourning parents may make an
educated decision about how to proceed in the legal arena.
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FLORIDA’S WRONGFUL DEATH ACT
Florida Statutes control wrongful death claims. Section 768.19,
Florida Statutes, is called the Florida Wrongful Death Act. It allows a
parent to maintain an action when another’s wrongful act, negligence
or breach of contract causes the death of their child. In general, in
order to bring a wrongful death action, each of the following elements
must be present:
1.

A type of wrongful conduct, as discussed above.

2.

The wrongful conduct caused the death of the child.

3.

The child could have brought legal action based on the
wrongful conduct.

The plaintiff (parent of the deceased child) must prove the underlying
action in order to recover under the Wrongful Death Act. For certain
types of negligence, such as medical malpractice, the plaintiff must
prove more than negligence. The plaintiff must prove the medical
provider did not meet the professional standard of care, and that the
negligence caused the death to occur. In other words, each element of
a medical malpractice claim must be proven. Again, if death results
from a car accident, each element of a car accident case must be
proven.
The Wrongful Death Act makes a defendant potentially liable for a
negligent act or a negligent failure to act, known as default. The Act
included default as a basis to recover in those situations where the
defendant had a duty to act, but failed to do so.
A defendant who has breached a contract or warranty, and that breach
resulted in the child’s death, will also be liable under the Act. This
allows the survivors of a child who died because of a defective product
to pursue a claim for damages. As a result, many of these cases may
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result from products liability matters. A plaintiff must prove the
product liability claim in order to recover under the Wrongful Death
Act.
TIME TO FILE LAWSUIT IS LIMITED
The law limits the time period in which a plaintiff may bring a
wrongful death action. Generally, the action must be brought within
two years. There are factors which may affect the time in a particular
case. You must act quickly to preserve your case.

WRONGFUL DEATH OF A STILLBORN BABY
Although many courts in other jurisdictions allow for the wrongful
death of a stillborn baby, Florida courts have consistently prohibited
such recovery under the Florida Wrongful Death Act. Therefore, a
stillborn baby is not a “minor child” under the Act, and a parent may
not pursue a claim for a stillborn baby under the Act. On the other
hand, if a baby is injured and survives after birth, the baby’s
subsequent death may give rise to a claim under the Act.
WHO MAY BRING A WRONGFUL DEATH ACTION?
Under Florida law, the probate court will appoint someone to serve as
the personal representative of the estate of a deceased child. The
personal representative is typically a family member. He or she is
responsible for pursuing any claim on behalf of all who may recover
for the death of the child.
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DAMAGES FOR WRONGFUL DEATH OF A CHILD
Florida law differs depending on whether the deceased child was a
minor child or an adult child. For purposes of the Act, a “minor child”
is one who is less than 25 years old. The damages a parent of a minor
child may recover differ from those the parents of an adult child may
recover.
In a wrongful death action, the parents of a minor child may recover
(depending upon the age of the child)
! mental pain and suffering from the date of injury,
! any medical or funeral expenses paid by the parents of a
deceased child,
! the value of lost support and services from the date of injury to
death, and
! future lost support and services from the date of death (reduced
to present value).

In a wrongful death action, parents of an adult child (25 years or older)
may recover all of these damages except mental pain and suffering.
Those parents may only recovery pain and suffering if there are no
other survivors, such as a spouse or children. Also, if the death of the
adult child is the result of medical malpractice, then the parents may
not recover for mental pain and suffering.
Loss of support includes monetary and non-monetary items (for
example, property). Loss of services usually includes household tasks
the deceased child regularly performed. Survivors may recover for
lost services from the date of the child’s death to the date of majority.
The goal of the Act is to compensate the survivors for the loss of
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support and services they might have reasonably expected to receive
from the deceased had the death not happened. Courts will determine
the value of lost support and services on a case-by-case basis. The
survivor’s relationship to the deceased is an important factor the court
will consider.
Punitive damages are evaluated on a case-by-case basis.
SETTLEMENT PROCESS RELATED TO A CHILD’S
WRONGFUL DEATH CLAIM
The personal representative of the deceased child’s estate is the party
who brings the wrongful death action on behalf of the individual
survivors, and he or she is the one who has the power to enter into any
settlement agreement. If any survivor raises an objection to the
settlement amount or apportionment of the damages, a court must
approve the agreement and the apportionment before distribution of
the settlement proceeds is allowed. In some situations, court approval
is required for the settlement and distribution of any recovery.
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CHAPTER 11

THE BENEFITS OF HIRING A LAWYER
If you have carefully read the previous chapters about the many
different legal requirements and nuances involved in a child injury
claim, it may not take much effort to convince you that hiring an
experienced lawyer is a smart move. There are too many things that
can go wrong when handling a claim on behalf of an injured child.
You want to hire someone who is a professional and who has years of
experience dealing with insurance companies.
Remember, the insurance company will do everything it can to
minimize the claim and avoid paying fair compensation to cover the
child’s past expenses and future needs. Don’t help the adjuster by
going it alone; give serious thought to hiring an experienced lawyer to
handle your child’s injury claim, especially when the injuries are
serious or permanent.
NOT EVERY CASE REQUIRES A LAWYER
How do you know if a lawyer is necessary? Not every case requires a
lawyer, and there are no hard and fast rules about whether a given case
needs a lawyer. Generally speaking, if the injury is minor and the
69

child will recover quickly with little or no lasting consequences, a
lawyer may not be necessary. In these cases a parent may wish to deal
directly with the insurance adjuster.
When in doubt, parents should at least consult with an experienced
lawyer to learn more about the child’s rights and to determine whether
the child’s rights to government benefits (such as Medicaid) will be
jeopardized if there is a settlement for an injury case. A parent may
also have to appear in court to ask a judge to approve even a small
settlement and will be required to sign a release with the insurance
company before a settlement check will be given.
CONTINGENCY FEES
The most common concern of parents when considering hiring a
lawyer is how the lawyer will be paid. Cases involving injury claims
are usually handled by experienced lawyers on a contingency basis.
With a contingent fee agreement, the lawyer does not get paid any fee
unless the case is successfully resolved. The fee is based on a
percentage of the recovery obtained by the lawyer. The standard
contingency fee in Florida is 33 1/3% if no lawsuit is filed. If there is
no recovery, then no attorney’s fee is owed. This fee encompasses all
of the work performed by the lawyer throughout the case and there
should be no “extras.” Under Florida law, the parents of an injured
child must enter into a written fee agreement with the lawyer which
sets out all of the terms of the agreement.
In addition, every injury case involves costs required to pursue the
case successfully. The term “costs” refers to those expenses incurred
while investigating the claim and, if necessary, prosecuting it in court.
Examples of typical costs include medical record copying charges,
court filing fees, deposition fees and expert witness fees. Under most
contingency agreements, the lawyer agrees to advance these costs on
behalf of the client and seek reimbursement for the costs only when
the case is settled. This allows the client to hire a lawyer without
having to pay out of pocket. Most experienced and reputable accident
lawyers will agree to advance costs in a case.
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Call us to learn about the Dodson Law Firm “No Fee Promise.”

WHAT AN EXPERIENCED LAWYER WILL DO FOR YOU
Many people do not know what an experienced lawyer can do in these
types of cases. Here is a list of the types of services our firm provides
to our clients:
•
•
•
•

•
•
•
•
•
•
•

Educate parents about the litigation process.
Gather written records and documents to support the claim,
including medical records, school records, police report, etc.
Perform investigation of the child’s claim, including gathering
witness statements, photographs, diagrams and physical
evidence.
Read and analyze applicable insurance policies that may apply
(i.e. auto, homeowners, health) to see what coverage is
available to pay for the child’s damages, such as medical
expenses and wage loss benefits.
Meet and confer with the child’s doctors and other health care
providers to fully understand the child’s condition.
File necessary forms with an at-fault government agency, if
applicable.
Contact the insurance company about the claim and conduct
periodic discussions with the adjuster so appropriate reserves
are set aside to settle it.
Recommend the use of a structured settlement on behalf of the
child to maximize the benefits of any settlement.
Conduct negotiations with the insurance adjuster in an effort to
settle the claim, either prior to litigation or trial.
If a lawsuit will be filed, prepare the summons and complaint
to file with the court.
Perform an investigation to locate the defendant so personal
service of the summons and complaint can be achieved.
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•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
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Arrange for personal service of the summons and complaint on
the defendant as required by law.
Prepare and draft written questions for information directed to
the defendant (known as “interrogatories” and “requests for
production”).
Prepare the parents and/or child for deposition.
Prepare for and conduct the deposition of the defendant and
other lay witnesses.
Discuss and/or meet with the child’s teachers to assist in
understanding the effect of the child’s injuries and need for
educational resources.
Meet with the child’s doctors to prepare for their own
deposition when requested by the defense attorney.
Prepare to take the deposition of the defendant’s experts,
including medical experts.
Prepare the parents and the child for the child’s medical
examination by the defendant’s medical experts.
Answer questions and produce information and records
requested by the defendant.
Review and analyze the child’s medical records and bills.
Hire other necessary experts to support or prove the claim,
including other doctors, economists, engineers, vocational
experts, etc.
Review and analyze expert reports about the case, including
those addressing liability, injuries and damages.
File the necessary documents with the court as required by the
judge, including witness lists, exhibit lists, jury instructions and
pretrial conference orders.
Prepare the parents, child and witnesses for trial.
Create and prepare exhibits for trial.
Organize records and other documentary evidence intended to
be introduced at trial.
Prepare the parents and child for mediation and/or arbitration.
Research and write briefs and motions to exclude or allow
certain evidence at trial.
Perform or participate in mock trials or focus groups to prepare
for trial.
Try the case before a judge or jury.

•
•
•
•

Analyze the verdict and research any issues that occurred at
trial.
Write briefs or motions following the verdict to obtain posttrial relief, including motions for attorney’s fees, motions for
taxable costs or motions to overturn a verdict.
Prepare the petition asking the court to approve the minor
child’s settlement.
Attend a hearing regarding approval of the minor child’s
settlement.

This is a general list of various tasks the lawyer may need to complete
in any given case. There may be additional tasks depending on the
facts of the case and the child’s needs. This list will, at least, give the
parent some idea of the type of work which may be necessary to
successfully pursue a legal claim on behalf of an injured child.
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CLOSING WORDS
You have your hands full as a parent or guardian of an injured child. I
know you have serious concerns and worries about your child’s future.
As a fellow parent and grandparent, and as a lawyer for children who
have been injured, I share your concerns and your worries.
It is my sincere hope this book has given you some helpful, good
information, so you are able to take the first steps in helping to protect
your child’s rights.
If you have any unanswered question not addressed by my book,
please feel free to call me toll free (1-888-340-0840) or to e-mail me at
jim@jwdodsonlaw.com, and I will be happy to help you, help your
child.
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CONTACT INFORMATION
Office Location
The Law Office of James W. Dodson PA
1259 Myrtle Avenue South
Clearwater, Florida 33756
Telephone
(727) 446-0840
(Toll free)
1-888-340-0840
Fax:
(727) 446-0850
Website:

www.JWDodsonLaw.com
www.childinjurylawyerFlorida.com
NO obligation, NO cost online contact form
Extensive accident and injury information
for Florida consumers including
articles, videos, blogs, and other resources
Email:

jim@jwdodsonlaw.com
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Survivor’s Guide to Florida Wrongful Death Claims
The death of any loved one is tragic, but the sense of loss can be
almost unimaginable when caused by the negligence and
carelessness of another. Yet when tragedy strikes,
most families have no idea what
compensation may be available for the
survivors or whether a claim may be
brought at all. This easy to read consumer’s
guide will answer these and many other
questions.
Florida’s Ultimate Survivor’s Guide will
explain:

•
•

•

There is a limited time to bring a
claim

•

Why Florida uses a Personal
Representative and what they do

•

Which survivors may recover –
children, spouse, parents, siblings

What damages may be awarded to a survivor

How to recover for funeral and other expenses

Although this book is available online for $13.95, you may obtain your copy at
NO COST by doing one of the following below:
! Visiting: www.FloridaWrongfulDeathBook.com
! Visiting my website: www.JWDodsonLaw.com
! Faxing your name, address & email to 727-446-0850
! Calling toll free: 1-888-340-0840
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Five Mistakes That Can Wreck Your Florida Accident Case
If you or someone you know has been injured in a car wreck,
do yourself a favor and read this book before you
talk to an adjuster, sign any forms or walk
into a lawyer’s office.
Florida’s Ultimate Accident Guide will
explain:

•

•

Who pays your medical bills and lost
wages

•

Do you even need a lawyer, many cases
don’t require one

•

What adjusters do to keep from paying a
claim

•

Four things your claim must have to be
successful

How injury claims are valued

Although this book sells online for $13.95, you may obtain your copy at NO
COST by doing one of the following below:
! Visiting: www.FloridaAutoAccidentBook.com
! Visiting my website: www.JWDodsonLaw.com
! Faxing your name, address & email to 727-446-0850
! Calling toll free: 1-888-340-0840
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Dangerous Trips to Avoid in Your Fall Case
Injuries from slips, trips and falls are the second leading cause of
injury in the United States. Yet, most people have no
idea what they need to do after they have been
badly injured in a fall.
The Ultimate Guide to Injuries From a Fall
explains:
•

What proof is required

•

Why the insurance adjuster will
argue you are at fault

•

Why you don’t want to give a
recorded statement

•

Should you settle your claim
without a lawyer?

This book is available online for $13.95; however, you can obtain a copy at NO
COST by doing one of the following below:
! Visiting: www.FloridaFallBook.com
! Visiting my website: www.JWDodsonLaw.com
! Faxing your name, address & email to 727-446-0850
! Calling toll free: 1-888-340-0840
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